LETTER OPI NI ON
98-L-41

April 14, 1998

Ms. Jonal H. Uglem

Steele County State’ s Attorney
PO Box 331

Fi nl ey, ND 58230-0331

Dear Ms. Ugl em

Thank you for your letter asking whether a county is responsible for a
portion of the costs of replacing culverts on a county or township
hi ghway system that are needed to acconmpdate flows arising as a result
of the creation of a legal drain if the culverts were adequate to
handle the flows that existed prior to construction of the drain. By
“legal” drain, | assume you nean a drain established by a water
resource district under the authority granted to it in ND.C.C. ch. 61-
16.1. You cited ND.C.C. 8§ 61-16.1-43 which provides, in part:

Whenever any bridge or culvert is to be constructed on
a county or township highway system over and across or in
connection with a drain, the cost of constructing such
bridge or culvert shall be shared in the follow ng manner:

1. The state water conmission may, if funds are
avai l abl e, participate in accordance with such rules
and regulations as it may prescribe. The renaining
cost shall be borne forty percent by the county and
sixty percent by the district which has created the
need for such construction.

2. |If, however, noneys have not been made available to
the comm ssion for participation in accordance with
subsection 1, then forty percent of the cost of a
bridge or culvert shall be paid by the county and
sixty percent shall be charged as cost of the drain
to the district.

3. Were such bridges or culverts are constructed with
federal financial participation, the costs exceeding
the amount of the federal participation shall be
borne by the district and county according to the
provi sions of this section, as the case may be.

This section nust be read in conjunction with ND.CC 8§ 61-16.1-42,
whi ch provi des:

Drains may be laid along, within the limts of, or across
any public road or highway, but not to the injury of such
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r oad. In instances where it is necessary to run a drain
across a highway, the departnent of transportation, the
board of county conmm ssioners, or the board of township
supervisors, as the case nay be, when notified by the water
resource board to do so, shall nmke necessary openings
through the road or highway at its own expense, and shall
build and keep in repair all required culverts or bridges as
provided under section 61-16.1-43. In instances where
drains are laid along or within the rights of way of roads
or highways, the drains shall be nmintained and kept open by
and at the expense of the water resource district concerned.
A drain may be laid along any railroad when necessary, but
not to the injury of the railroad, and when it is necessary
to run a drain across the railroad, the railroad conpany,
when notified by the water resource board to do so, shall
make the necessary opening through such railroad, shal
build the required bridges and cul verts, and shall keep them
in repair.
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(Enphasi s added.) These sections require a county to pay forty percent
of the costs of necessary culverts or bridges, not paid by the state or
f ederal governnent, whenever a drain is constructed through an existing
road. If no culverts or bridges existed prior to construction of a
drain, these statutes would require the county to absorb a portion of
the costs of constructing necessary culverts, even if no culverts were
previously needed to handle any existing flows. It follows fromthis,
that if these statutes require counties to pay for the costs associ ated
with the construction of new culverts to accommobdate the creation of a
drain, they also require counties to absorb costs of replacing culverts
necessary to accommpdate the drain. This is true regardless of
whet her the existing culverts adequately handle pre-drain flows. See
1988 N.D. Op. Att'y CGen. 8 (Feb. 8 Op. to Janes Wl d) (these statutes
require a county to bear forty percent of the costs of constructing
culverts in roads in situations where a drain is established after a

road is built). Because the Legislature has recognized the public
benefits of drainage, a portion of the costs is also shared by the road
entity. I d. See also Southeast Cass Water Resource District wv.

Burlington Northern R Co., 527 N.W2d 884 (N.D. 1995) (the |language in
ND.C.C 8§ 61-16.1-42 authorizing a water resource district to run a
drain across a railroad and requiring railroad conpanies to build the
required bridges and culverts needed and to keep themin repair places
continuing responsibility on railroads for the costs of accommopdating
i ncreased drai nage flows).

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

j ak\ bah



